COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In The Matter of: Joint Application of:

E.ON AG, POWERGEN PLC, LG&E ENERGY

CORP,, T.OUISVILLE GAS & ELECTRIC

COMPANY, AND KENTUCKY UTILITIES COMPANY
FOR APPROVAL OF AN ACQUISITION

Case No, 2001-104

POSTHEARING BRIEY OF THE ATTORNEY GENERAL

The Commission should find that the acquisition as proposed by the Joint Applicants is
not consistent with the public interests as required by KRS 278.020(5). The Joint Applicants®
proposal for acquisition fails to contain any benefit for the ratepayers of Kentucky and the
evidence reflects that the proposal is aictually adverse to their interests. In addition, the
Application seeks to deprive ratepayers of any opportunity to participate in quantifiable benefits
expected to result from either this acquisition or future acquisitions of companies, the latter of
which will be outside the jurisdiction of the PSC.

Furthermore, the Applicants® have failed to make a record that demonstrates that the
Applicants have the technical and managerial skills to operate KU and LG&E as required by
KRS 278.020(4). Their demonstration that it will simply be business as usual falls shost of
meking that demonstration given substantial workforce reduction. Finally, the Joint Applicants
have failed to provide a solid commitment that the delivery of safe, reliable, and adequate service

will continue. Accordingly, the Commission should not approve the transaction as proposed.




. I
THE APPLICATION IS NOT CONSISTENT WITH THE PUBLIC
INTEREST ABSENT INCLUSION OF CONDITIONS TO FORCE
SHARING OF FUTURE BENEFITS AND SYNERGIES
WITH KENTUCKY CUSTOMERS.
Ralph Pohlig unabashedly states that EON’s goal is to hecome “the largest and most
PROFITABLE utility company in the world.'” In order to further this endeavor, E.ON will

continue its growth by expanding into the “fragmented Midwest 2

Feonomies of scope, scale
and other potential synergies arising from such future acquisitions and mergers are identified by
the Applicants as the most probable means by which there will he tangible benefits from this
acquisition and merger that might be shared with Kentucky customers’.

The Joint Applicants refused to commit to sharing any savings that result from future
acquisitions or mergers. Incredulously, the Applicants maintain that they will only commit to
discussing charing any savings®. Given Mr. Staffieri’s testimony concerning why the Companies
had failed to establish an advisory board after agreeing to the Commission’s suggestion that they
do g0 as a condition of the 1. G&E-Pawer(ien merger’, one must conclude that the Applicants
will only do that which is demanded and directly mandated in unequivocal texms by the
Commission. In this instance, that means that the Applicants’ hedging must be seen as a position
that the eompanies will not share any savings arising from future acquisitions and mergers.

Accordingly, unless the Commission now avails itself of the opportunity to force the Applicants

to commit to shating future savings, and not merely discussing such a sharing, and dictates the

Pre-filed direct testimony, p. 9, emphasis added.
Sec, Joint Applicant” Response to AG 1-4.

Scu, Applivativeg, pp. 14-15 .

See, for example, TE Vol. 1, PP. 36-40.

TE, Vol. I, p. 18.
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means and mechanism by w_hich that sharing is to be accomplished, the Commission cannot be
sure the Applicants will share such savings with Kenfucky customers.

The Applicants have stated that synergies arising from future acquisitions and mergers
constitute the most probable source of benefits and savings that might be shared with Kentucky
ratepayers®. Absent such savings, there is no direct benefit for Kentucky customers. The future
acquisitions or mergers will be outside the jurisdiction of the Kentucky Public Service
Commission. Without guaranfees or conditions included as a condition to the approval of the
current application, any possible future savings may well be lost. In light of potential savings that
may accrue from future acquisitions, whether through economies of scale or otherwise, the
Applicants must be required to share those future savings with Kentucky customers through a
most favored nations clause as a condition o approval of this acquisition. Under such a clause,
Kentucky customers would be guaranieed receipt of benefits the same as or equivalent to
benefits” that the customers of other utilities acquired by E.ON or its subsidiaries receive as a
result of the acquisition or merget process.

1
THE APPLICANTS ASSURANCES OF PROVIDING

SAFE, RELIABLE, AND ADEQUATE. SERVICES ARE QUESTIONABLE.

As a result of case 2000-095, Joint Application of PowerGen PLC, LG&E Energy Corp.,
Louisvillé Gas and Flectric Company, and Kentucky Utilities Company for Approval of a

Merger, the then applicants committed that customers would expetience no change in utility

s See, for example, Joint Applicants” Apptication, Dr, Hans Michael Gaul at pp. 1i-12.
? Given (he Jiffoienves botween utilitics, it may not be poasiblo to give the same benefits to the customers of

two different utilities. In that instance, equivalent benefits of equat value to the Kentucky customers should be
assured.
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service due to the establishment of LG&E Energy Services, Inc.® Further commitments were
made by the Companies that service reliability and quality would not be adversely affected,
whether by workforce reductions or otherwise.

However, Victor Staffieri testified that LG&E and KU have experienced workforce
reductions of about 20%°. The Applicants' position that service has not been adversely affected
is erroneous. During the hearing, Mr. Jack Burch testified that as the Executive Director for the
Community Action Counsel, he has personally experienced adverse effects on his clients, who
are KU customers, in working with KU subsequent to the PowerGen acguisition. The workforce
reductions have had an adverse effect on the Applicants' customers'’, As E.ON has only agreed
to those commitments previously made in 2000-095, and as those commiftments have been
broken, some conditions must be placed on the Joint Applicants in order to ensure good servioé
for the utility customers.

In addition, as a tangential point, the Applicants, through multiple and even last minute
supplemental answers to discovery requests, maintain that virtwally no savings have resulted
from the workforce reductions'’. Incredulously, the company stated on the eve of the hearing that
only .6 million doliars will be saved from the workforce reductions during each of the next few
years. This position creates a paradox to which the commission should give great scrutiny.
Either savings have occurred given the magnitude of the workforce reductions and the
Applicants are trying to hide same in an attempt to avoid sharing the savings OR the Applicants

pursued the workforce reductions which has compromised service for a negligible benefit.

See Commission Order at p.6.

See, TE, Vol, I, p. 236.

o See, TE, Vol. IT, pp. 245-247.

H See, Applicant's Supplemental Response to PSC 3-27, dated June 29, 2001,
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Indeed, the Applicants decision to engage in a significant workforce reduction that has
provided almost a nonexistent benefit, yet has jeopardized the service provided to the consumers,
should beg the Commission to force the Applicants to demonstrate safe, reliable, and adequate
service through some sort of Commission review mechanism.

Il
E.ON HAS FAILED TO DEMONSTRATE THAT IT HAS
SUFFICIENT TECHNICAL AND MANAGERIAL SKILLS
TO OPERATE POWERGEN, OR MORE SPECIFHCAT LY
KU AND LG&E

The record is devoid of any evidence that E.ON has the technical and managetial skills to

operate KU and LG&E. As an Applicant, E.ON has the affirmative duty of creating a record

upon which the Commission. can base its decision. Aside from some unsolicited and currently
irrelevant assurances that E.ON has the knmowledge to operate electric companies in the
"privatized", or deregulated market, E.ON has provided no evidence that it can operate LG&E or
KU. Indeed, when the Attorney General asked E.ON to provide specific evidence, the
Applicants provided only vague answers during the hearing'”. Hence, E.ON either does not have
the technical and managerial skills or it is indifferent to providing the requested evidence. The
fatter answer should certainly not apply if E.ON is both a reputable company and understands
that this commission can halt the transaction.

Any assurances by BE.ON that it will rely on PowerGen, KU or LG&E to properly
perform the managerial responsibilities, and thus meet the statutory criteria, should be dismiséed
outright. Specifically, the workforce réducﬁons are clear indicators that management decisions

have created significant problems for the Applicants' customers and give rise to a question of

12 See, for example, Dr. Brhard Schipporeit at TE, Vol. L, pp. 26-28.
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whether sufficient knowledgeable personne! remain in management and skilled positions to
render reliable reasonable service. |

Victor Staffieri testified that the LG&E and KU workforces have been reduced by about
20%". One could argue, based on discovery filed by the Applicants, that the reductions are
significantly higher'*. However, even the most minimal estimates presents a paradox. Either the
Commission must be concerned that the Companies were so overstaffed at all technical and
managerial levels that they can be found capable of providing reasonable service despite the
significant workforce reduction, or it must be concerned that as a result of workforce reductions
a sufficient showing has not been made by KU and LG&E to give it a basis upon which to find
that E.ON, through its reliance on the managerial and technical abilities already in place at KU &
LG&E, has the technical and managerial abilities to provide reasonable service.

CONCLUSION

The proposed transaction does not provide adequate safeguards or benefits for the
tatepayers. As proposed it is not consistent with the public interest under KRS 27 8.020(5). This
commission should require the Applicants to share any savings resulting from E.ON’s
acquisition of LG&E Energy. Since savings and benefits exist primarily in conjunction with
future acquisitions and mergers, the Commission's approval should be conditioned upon E.ON's
commitment to abide by a most favored nations clause which would entitle the customers to

share in any future savings. In the alternative to the most favored nations clause andata

13 See, TE, Vol. IL, p. 236.

" According to information provided by the Applicants to PSC 2-25(f}(13 and (2), page 1 of 1, the total head
count reductions for both LG&E and KU can be calculated as 1,142, Based on this same exhibit, the total workforce
was 3,495 prior to the reductions, According to the Respense to PSC 3-29, the number of new hires ar hack fills as
of Tune 14, 2001, was 15. Henge, with the ultimate reduction of 1,142 jobs and only 15 were replaced, one can
determine that approximately 33%.of the workforce will be reduced.
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minimum, the PSC should require that the Joint Applicants file an application with the PSC to
share any potential savings of future acquisitions or mergers each time such acquisitions and
mergers are approved and agree to allow the commissiqn to dictate the amount and means by
which the savings and benefits will be shared with Kentucky customers. Further, E.ON should be
fequired to demonstrate with a detailed record that it does in fact have the managerial and
technical skills to operate KU and LG&E. Finally, the Commission should require that these
Applicants maintain the level and standard of service previously provided by LG&E and KU
ptior to the workforce reductions, and should provide for reviews, and if nmess@, sanctions to
ensure the level of service does not further deteriorate.

Refpentfully Submitted,

DENNIS HOWARD: Iﬂ

MONICA M. MCFARL

ELIZABETH E. BLACKFORD

ASSISTANT ATTORNEYS GENERAL

1024 CAPITAL CENTER DRIVE, SUITE 200
FRANKFORT KY 40001

TELEPHONE: (502) 696-5453
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NOTICE OF FILING AND CERTIFICATE OF SERVICE

I hereby give notice that T have filed the original and twelve true copies of the foregoing
POSTHEARING BRIEF OF THE ATTORNEY GENERAL with the Kentucky Public Service
Commission at 211 Sower Blvd., Frankfort, Ky., 40601 and further certify that this the 20th day
of July, 2001, I have served the parties by mailing true copies of same, postage prepaid to:

Honorable Xendrick R Riggs
Ogden, Newell & Welch, PLLC
1700 Citizens Plaz

500 West Jefferson Street
Louisville, KY, 40202 2874

Honorable John R. McCall
Louisville Gas and Electric
Company

220 West Main Street
Louisville, KY. 40202

Honorable Patrick D. Pace
Kamuf, Yewell & Pace |
221 West Second Street
Owensboro, KY. 42303

Mr. Stanley K. Conn
Owensboro Municipal Utilities
2070 Tamarack Road

P. O. Box 806

Owensbore, KY. 42301

Honorable David F. Boehm,
Honnrahie Michael L. Kurtz
Bochm, Kurtz & Lowty
2110 CBLD Center

36 East Seventh Street
Cincinnati, OH. 45202

Honorable Carol M. Raskin
Legat Aid Socicty, Inc.
425 West Muhammad Ali

Boulevard
Touisvills, K'Y, 40202

Honorable James M. Miller
Sullivan, Mountjoy, Stainback
& Miller, P.5.C.

100 St Ann Street, P, O. Box
727 Owenshoro, KY. 42302
0727

Honorable Douglas L. Beresford
Hogan & Hartson LLP
535 13th Street, NW

Washington. DC. 20004 1109
My, Robert L. Madison

5407 Baywood Drive
Louisville, KY, 40241 1313

Honerable Don Meadae
Priddy, Isenberg, Miller &
Meade

800 Republic Bldg.
Louisville, KY. 40202

Henorable Edward W. Gardner
Lexingion-Fayetts Urban
County Government Department
of Law

ZUQ East Main Serect

Lexington, KY. 40507

Honorable Frank N, King
Dorsey, King, Gray & Norment
318 Second Street

Henderson, KY. 42420

Mr. Dean Stanley

Kenergy Carp.

Post Office Box 18
Henderson, KY. 42419 0018

Honorable Dale Henley

Eaet Kenmicky Ponwer
Cooperative

4775 Lexington Road, P.O. Box
707

Winchester, KY, 40392 0707

Honorable David C. Browm
Stites & Harbison

400 West Market Street Suite
1860

Luouisville, KY . 40202

Honorable Joe F, Childers
201 W. Short $treet Suite 310
Lexington, KY. 40507

Honorable Richard 5. Taylor
Gallatin Steel Company

225 Capital Avenue
Frankfort, KY. 40601

Homarahle William H. Tones
Honorable Kimberly 5. McCann
VanAnbwerp, Monge, Jones &
Edwards

1544 Winchester Avenue

5th Floor P, (3. Box 1111
Ashland, XY, 41105 1111

Honorable Peter Brickfield
Brickfield, Burchette, Ritts &
Swue, P.C.

1025 Thomas Jefferson Street,
N.W. &th Floor, West Tower
Washington, DC. 20007

Honorable John H. Conway
Brickfield, Burchetis, Ritts &
Stone, P.C.

1025 Thomas Jefferson Sirest,
N.W, 8th Floor, West Tower
Washington, DC. 20007

Honorable Kathleen T. Mulville
Brickficld, Burchette, Ritts &
Stone, P.C.

1025 Thomas Jefferson Street,
N.W. 8th Floor, West Tower
Washington, DC. 20007
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